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I¥ Time reserved for non-government business

Communication from Mr Pierre HONTEBEYRIE {France), Marrakech Session (March
2002}

WMrs Adelina SA CARVALHO, President, invited Mr Piere HONTEBEYRIE to take his place
1o present ks communication on time reserved for nen-government tusiness.

Mr. Pierre HONTEBEYRIE said that the Consfidion of 1958, Article 48, 3rd paragraph,
guaranteed the posilion of private members’ ime in the orders of the day and that the Rules of the
Nationa! Assembly provided that in addifion fo orders of the day giving priority to government
business, it coutd set its own orders of the day. In practicat terms this meant that almest alt the
orders of the day related to government matters. He noted that befween 1968 and 1995 i a
normat year the number of private members’ bilis which became law rarely exceeded ten, whereas
int any year govemment bills which became law couid be numbered in the hundreds. Thisledfoa
sttuation which many members found hard o accept.

S0 when the Constifution was revised in 1986, for unconnested reasons, at the suggestion of
various members, & change was made fo allow the Assembly to seftle #s own priority on its orders
of the day at one sitling a month.

Quite apart from the changes to procedure which this Jed about, this change illustrated how
pariamentary assemblies could funclion fo bring about reforn. Me would examine first the
measures which had o be &ken fo put the change into effect, secondly the ways and forms which
the measures took and thirdly how the new measures worked,

t Bringing the new procedure into effect

Bringing the Constidional reform info effect required several measures relating i the principal
stages of legisiative procedure.

1, Insertion in the arders of the day

Asticle 48 of the Constilufion iaid down only in #s new paragraph 3 that one sitting a month wouid
be reserved Tor orders of e day fixed by each assembly, Nomally, apart from requests from the
governmeant, & matter Is not put down for public session untit the assembly has decided on the
oraposal from the Conderence of Speakers, which receives requests.

Cne of the first questions to be decided was who would receive such raguests.

i was decided by analogy with what happened with suppiementary matters on the orders of the
day, that chairmen of permanent committees who had received texts before their examination in
pienary session, or chalrmen of groups to which the awthors of such proposals might have an
inferest in such mattars, would be the ones to make the requests. Nonetheless and differently from
what happens with supplementary matters on the orders of the day, requests 1o the Conference of
Speakers by such chairmen of groups would nof be put to formal decision D y the assembly, since
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& vole by a hostlle malority against such a proposition would be o obstruct the procedure which
should take place under the Constifution.

2, The sitting ressrved o orders of the day for private members matters

A more deficate question was which day shouid be reserved for the sitting for non-government
businass.

Up tilt 1995, the Mational Assembly devoted ifs time according o #s Rules fo the almost exclusive
examination of government bills or to questions to members of the govemment. Matters were
cormplicated by the fact that in addifion to the one day 2 month given for parfiamentary ar private
mombers infiatives, a second sitting would be provided for suppiementary orders of the day.

For this reason, at the start of the parliament, non-government business was put down for at first
Friday morning and then Friday moming and aftemoon. This fourth weekly sitting day, even on a
monihly basis was both against the practice of the assembly and outside its Rules. It was also
disliked by the members, even though it had rapidly become the ocoasion most exceptionally on
which & majority of members of the opposition had managed to reject a draft private members bill
put down in the orders of the day at the request of the majority party.

An allemative was o allocale lwo sittings on Thursday moming each morth. This came out of
government ime. This was hardly more favourable bacause that took away from the time usually
taien up by party meatings or oral questions to which party groups were particularly attached.

The final solution wiich was adopted was to alfocate sach month one sitting of Tuesday morning to
respond to the sew constlutional demands and one siting on Thursday moming for the
supplementary orders of the day. In fesponse fo this the time for oral questions on Tuesday
morming was exiended so that instead of ending at 1.30 pm i ended at 4.00 pm,

As far a5 dividing up the various sessions between the parties was concermned, because there wers
ning siffing months, there were nine days to be divided up between five or six poiitical graups that
were registered. Each pofitical group saw itself as entitied to one of those monihly sittings. Two
additional sittings were given (o the group with the most members and one additional sitfing to the
group witf the second most members, The three majority groups therefore had five (3 + { + 1)
sittings and three opposition groups four 2+1+1)

Fach monthly sitfing was reserved for a group according to a rule which takes account both of the
number and the princiole of alternating between majority and opposition groups,

4 Organization of the sitting

As far as the Tuesday moming once a month sitfings were concerned, the Rules of the Assambly
sef out that sittings in the moming start at 9.00 am and end at 1.00 pm. Several measures had
been {aken to ensure that the debate should end within its fime limit of four hours or at scme stage
before that, So it was decided that generai discussion, thel is o say speeches by parly
fepresentafives, would be fixed af one and a haif hours to allow the rapporigar from the committes
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and the minisiry the fime to speak as well as to allow time for debate on the various arficles an
amendments,

However, the Assembly Rules aliowed that any text might give rise fo three procedural motion:
reiating either to the unconstitutionality of the proposals Lto suggest that they be rejected in thei
gndirety, or o refer them to a committee and such a motion gave a right to the maver to speak fo
an hour and a half as well as giving right to the relevant committes and the government o speai
and to each party group for five minutes to explain their reasons for voting in-a particular direction,

Clearly, full use of these righls would obsinict the examination of a text according to th
constitutional rule.  For that reason it was deciced that such procedural motions would be my
fimited W a guarter of an hour for the mover,

Other changes were made to guaraniee that the debate could take place in #s entirety. Normally ;
taxt sent off to 3 commitiea would not be pul tack to plenary session on the basis that th
committee would reflect the political composition of the entire Assembly and thersfore there wouh
be no poird in repeating any voles in plenary. In order to brng into sfect the new constitutions
fule it was decided to revive an oid and liitle used rule which allowed examination of texts in publi
session aven though they iad been examined in commitiee,

A further change was made relating to the terms of Asticle 40 of the Constituion which prevente:
proposals by members of either House fo lessen the charges imposed by government or fo creat
ancther public charge. If such a proposat was declared to contravene this rule, procedure on ths
immediately stopped, and any member of the House or any member of the govemment couls
demand at any time that the Assembly vole on that rule.

In order fo prevent this from obstructing the procedure under Article 48 of the Constitution, it wa
decided that this question would only then be taken in plenary session at the end of the gener:
debata.

4. Contents of the orders of the day

The drafiing of the third paragraph of Article 48 of the Constitution was in very general terms and
isaves & ot of scope for inffiative as far as setfing out the orders of the day were concermed. Most
of such orders of the day relate to privale members’ bllls. Nonetheless, there was no reason why
they showld not take the formn of questions to the government or debates on general themes of
even on draft government bills,

Sa fat na parly had used the possibility of debating a draft govemment bill and only twa had used
o talk about the organization of debates. Iy addition, on only two occasions had this ne
procedure been used for proposing the creation of commitiess of inquiry.

5. The procedure to be adopted
As had been seen, the time allowed for non-govermment business was a sitting of four hours but &

private members’ bills to become iaw they had to be adopted in identical tarms by the Nation:
Assembly and by the Senale. This raised fhe question of the future of those texts which wen
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being examined, apart from the monthly siting which was guaranteed to them under the
Constitution, The practice had rapidly grown up that graups requested examination of a text in the
course of a sitling. Nonetheless, it might be that one sitling was not enough o finish sxamination
of that text, From this two situations could occur. The parly group might decide fo give up the next
sitting which it had at s disposal fo pursue the discussion in course. The government in furn might
dexide to pick up the idea and put i down for govemment business. It went without saying that this
secord course of action was usually taken when the private members’ proposals had been put
down by e majority party and that the first situation was mainly reserved for propositions by the
Gpposition,

Rather more difficut to solve was the problem of what happened i texts which had been adopted
0y the National Assembly. When the procedure was put in place n previcus legislatures and when
ihere was @ majority which was the same in both houses, it was decided to base the procedure on
an exchange of lellers betwaen the respactive speakers of each house, on the requirerment for one
Assembly fo lake charge of a parficular matter, it was worth noting that neither the speaker of the
National Assembly nor that of the Senate had the power to intervene directly in the choice of which
initiativa eould be put on the orders of the day. Nonetheless, of course, both speakess maintsined
a cerain power of influence,

The fact that under the present legislature the majority in power in each house was different mada
fiess carlain that one or other of them wauld be able 1o place a particular matter on its orders of
the day.

There was 2 similar comespondence between the Speaker of the National Assembly and the Prime
Minister undertying the interest in involving the govemment in pursuing the examination of texts
prodused by both Assemblies. Nothing prevented the government from putting in he orders of the
day a matter raised under the non-government business procedure. Obviously it was more likely fo
do this refaling to a matter coming from its own parly than from the opposition.

ii. The nature of the decisions undertaken

Ali the above showad the number and complexity of the decisions which were demanded as a
result of the new constitutional disposition. It was worth examining some of these.

As far g changes in the Rules of the Assembly were concemed, three only were required fo be
infradured as a result of the new third paragraph of Aricle 48. One was relating to the decision
atout the date of the monthly siiting which woukl be set by the Conference of Chairmen. The
second change reiated fo those who were able to put forward propositions on the orders of the day.
As had been seen this refated fo the chairmen of the party groups and chairmen of committees,
The thied consisted of fixing on Tuesday momings, in altemance with oral questions, the monthly
sessions reserved to private members inftiatives,

All the other detisions which had 10 be taken were faken by the Conference of Chaimmen. Under
the Rules of the National Assembly, the Conference of Chairmen had the power to fix the orders of
the day relating fo organisation of general debates on texis and debates on declarations of tha
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goverament, of fixing and amangements for oral questions. The Bureau of the Assembly had &
powers io organise the deliberations of the Assembly under the Assembly Rules,

This, however, was not applied in respect of non-govemment business. This was a result ¢
modern practice that alt the relevant questions were dealt with at the Conference of Chairmer
Furthermore, the Conference of Chairmien met every week, muth more frequantty than the Burear
This meant that it could take decisions when they were requirad. Finally, it also included th
chaimen of party groups, unlike the Bureau, who were therefore associated with importar
dacisions directly conoeming the way in which they camied out their duties,

Nane of the decisions taken in the Conference of Chairmen had given risa o 2 vole. They ha
always been on the basis of consensus between representatives of the majority and the oppositior
Furthermore, these decisions were decided in the presence of a member of the government, an
who therefore was able to infervene refating fo matters which might affect the prerogative of th
Exgoutive,

The decisions of the Conference of Chaimmen had been inspired by & double precccupation:
assure the effectiveness of the constitutional arrangement and to quarantee the rights of th
spposition,

For example, the Conference of Chairmen ook decisions 1o make sure that the Sme limit of fou
hours for a sitting was observed.  |n addition, it enswred that there was a fair division of tm
between He various parly groups. From time to time, the Confarence of Chairmen departed fror
the Jetter of the law, for example by reserving only for chaimen of party groups the possibiity ¢
requesting matters T ba included in the orders of the day and lo exclude chairmen of permaner
committees, contrary to the terms of Aricke 48 of the Rules.

Furthermorg, the Constitufion only set down that the orders of the day should give priority to nor
government business. The Conference of Ghalmmen had in fact established that only such matéer
should go down on the orders of the day for those sittings.

In addition, in order to abserve the constitutional monthly sittings pattem, because of intermuption ¢
the work of the Assembly or, as in this year, for the reduction of the Jength of the session becaus
of presidential or parfamentary elections, a so-calied monthly sitting might in fact take plac
saverat times in & particutar month, or in tum not actually take place during one particular menth ¢
all,

1 Analysis and conclusion

The new procedure was by no means negligeable.

The most visible result was the great incresse in the number of private members’ bills adoptad
law in comparison with government bifls, Before the constifulional revision of 1995, the fin

represented at best hardly 10% of laws agreed. Henceforth the number has risen to the order
about 30%.
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Nonetheless, this should not create any sense of Hiusion, Draft bills put down by the government
were very often long and complex texis. They might contain one hundred arfides of more. By
contrast, private members’ bills usually aimed to sofve a particular problem, They had no ambition
%o respord 10 desp seated problems with sodety, or to requiate complex matters, or to reform
entirely & large section of the law, So the fargest body of law created in each year by parfiament
remained of govetnment origin. #t was not easy to make 2 statement about the type of private
members’ bills which were examined in the famework of the new sittings arrangements.
Nonstheless, there were some interesting stafistics. In the present legisiature, that is to say,
between Qclober 1977 and February 2002, 76 texts had been examined in the course of 74
sitlirgs, to which the third paragraph of Article 48 of the Censtitution applied, and 26 sitings under
the ruies relating to additional paniamentasy sittihgs. In total 76 drafts had been examined, of
which 70 were started by members and 6 resulted from 2 fransmission from the Senate

Thirty-three draft private members’ bifls were agrasd fo which became law and there were two
proposals for creafions of a committee of inquiry, with the majority groups being the originators of
27 of those proposals. 26 texis had been disagreed to, of which 22 were put forward by opposiion
groups. Finally, 15 texts were still panding in one or other Assembly.

There was glways a stock of private members’ bills waiting in the Assembly, which might be put on
the orders of he day, but frequerdly when the time cama for the sitting which had been allocated fo
them political groups would pat forwand new drafis in an effort to saize on newsworthy fopics.

Many of the draft motions put forward by opposition groups aimed to put the govarnment and its
majority in difficulty, to criticize government policy in one or other area and to reflect public apinion.

Propositions put forward by majority groups had a different aim. Nonetheless, it migit happen that
some poliical groups would take the oppartunity fo put forward a quistion, which the gevesnment
ftself was riol ready 1 see debated, or at isast did not wish to be debated at that particular time. i
might well be that the govemment uses this procedure for putting forward, under the form of a
private members® bil, a parficular draft, usually limited, which it wished to see progress Quickly,
The parfiamentary procedure which applied was, in fact, rather more relaxed. Such drafts were
sbject to the fiter of financial admissibifity, but they were not examinad by the Councit of Siate
and were not required to be agreed to by the Council of Ministrs, as formal govermnment bills were
before they are placed with the Bureau of sach Assombly.

For various reasons described above parficulariy because of press interest privale members' draft
taws tend to be debated by mote numerous groups of members than is normal. # was necessary
for members 0 demonsirate both Hhat {hey supported proposals coming from their own ranks and
for members of the majority group to be in sufficient number to oppose In voles which were
contrary to their political programs.

The manthly siftings of private members' proposals had thus become one of the more exciting
oments i the life of the Mational Asserbly. Even if, because of the pariamentary arithmetic,
various proposals, parficularly from opposition groups, had no chance of sutcesding, nonetheless
they aliowed a discussion in the presence of 2 minister who was in charge of the matter, a lively
debate and a discussion which would end with 2 vots,
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Previously the rationalized parligrnentarism of the Fifth Republic did not permit such procedure
and the Rules essentially himited debates %o government matlers. Henceforth, such siftings base
or: privale members’ initiatives were rather more similar t the procedure, which took place unde
the Third and Fourth Republics. These sittings had urdoubtediy contribited fo an opering up of
new type of freedam of debate within the National Assembly.,

L

Mrs. Adelina SA CARVALHO, President, thanked Mr, Pierre HONTEBEYRIE for his interestim
communication and invited members o ask questions.

Mr. Jean-Claude BECANE (France) said that the constitutional amangemenis applied equally &
the Senate. Within the Second Chamber the rules set down, nonetheless. that the sitting given u
to non-government business shoudd iast for an entire day. That aflowed the erders of the day k
include more than one private members’ bl and indeed 10 organize oral questions with a debate
Furthermore, it was not on any particular fixed day.

Mr. Pierre HONTEBEYRIE recognized that the same disposition gave sise fo different practice:
withiz: the Natiora! Assembly and the Senate,

Nir. Prosper VOKOUMA (Burkina Faso) thought that pofitical groups complained that they did no
have enough time ¥ prepare iaws. He asked whether e establishment of 2 single annual sessior
of nine months influenced the decision o creale, on the orders of the day, a section for non
government busingss. He expizined thal in his country, private membars’ bills were rainly abou
questions relating to the status of padiamentary members,

Mr. Pierre HONTEBEYRIE said that previously the French Padiament had had two asnua
sessiuns, each one of three months’ fength. Nowadays, members ware only willing to sit for three
days a week so thers was afways not enough fime. The time for axamining private members’ bills
resufted from & re-organisation of the fime for oral questions withou! debate.

Mr. Mamadou SANTARA (Mali) said the question of the orders of the day and the pricrity o
particutar matlers on it was different in Mall. In order fo draw attention o the urgency of z
particular draft 5it, the government, which was represented at the Conference of Chairmen, had ¢
put in & written request. He asked whether the loss of power by the Bureau in favour of the
Conference of Chairmen was a move of influence from the sitting to the Conference, which decided
the orders of the day. He thought it should be possible far a2 member 1o raise the question in
plenary session about the examination of a motion relaling to admissibility. He said that in France,
such & motion could only be discussed at the end of the general debate. He thought that was
rather an odd application of the rule.

Mr. Pierre HONTEBEYRIE recognized that normally the orders of the day should be submitted to
the Assembly, but it was true thal in France that was never discussed. Everything was either
actepled of rejected. If it were possible to refuse inclusion of & particular point of a privite
members’ initiative on the orders of the day, then the new disposition would be made inoperabie.
When a private members' draft bl was deposited, its financial admissibifty was cxamsined in o
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fiberal way. It is st possible to have a dehate, uniess the govemnment raised Aricle 40 of the
Constitution. in such a case the Bureau of the Committee on Finances was consulted. If it agreed
with the govemment, then the private members’ draft bill disappeared. Any private member could
use this procadure.  For fhis reason it was decided by general agreement that the question of
Fnancial admissibility shoutd be examined at the latest possible stage.

Sir Michael DAVIES, former President {Unifed Kingdom) said that although the British
Govermment in theory had no right of prierity in the orders of the day in the House of Lords,
obviously the reafity was very differsnt, He asked whether 2 private membar sould put something
on the orders of the day for plenary sitting without its being examined in advance by the commities.
Further, was it possible 1o examine a question and debate it without its being supported by a fext?
Finally, he wanied fo know what the term “rationalized parliamentarism® meant?

Mr. Plerre HONTEBEYRIE said that any member could put down a private members’ bill. Out of
577 members, only 6 belonged o a political group. Nanetheless, it was only on the basis of a
report from the committes that there could be a presentation in public sitling on a private members’
motian, It was only possible in France to examine draft government or private members’ bills and
resolutions, for example, caling for the creation of commiieas of inciry and so on. The netion of
rationalized parfiamentarisrn was diffiout to explain in a fow words, !t was a typically French
notion.  There had been several Constituions since 1875, Third, Fourth and then the Fifth
Republic. The fina! periods in the Third and Fourth Republics bad been characterized by great
governmental instabifity. Al that fime there was no limit on the number of commitiees. Today, the
Constiution fimited the number of committees fo six in each chamber, # was no fonger, for
example, possible fo vole on simple motions because these previously led o the fali of
govemments. When the govemment organized a debate, that could only be foliowed by a vote for
thal reason. So a constraint on the power of parliament ang reinforcement of the powers of
government were the essence of rationalized pariamentarism.

Mr.Carlos GUELFE (il sald that in laly there was a sense that the powers of government were
increasing as pardiament was finding increasing difficulty In scrutinising its activities. He thought
that privale members’ motions were an important method of scruting. This had been tried in Haly
where in particular there was ar opposition day and the oppesition could prapose the subjects.
Clearly, these did not lead to agreement unioss they were on uncontroversial matters.

Mr. Pierre HONTEBEYRIE thought that the new amangement was a very good thing for the
Nationaf Assembly. It had revivifiad the pelitical debate about subjects, which the government did
not feef it wes necessary io examine of deliberate on at any particular moment, Even ifa negative
voie ended the work done it nonetheless had the merit of shining a light on a particular subject.

Mr. John CLERC {Switzerland) asked about the circumstances in which the reform had come o
be. According fo the communication, # seemed that it had rathar been the fruit of circumstances.
What was the principal matter which had led to the constitutionat revision? What types of texis are
adopted? What were the subjects dealt with? Furthermore, each tme that France changad s
Constitulion, # moved away from the De Gaulle and Miche! Debré model, and he wondered
whether it was insidiously retuming towanris the Fourth Republic.
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Mr. Pierre HONTEBEYRIE said that the reform was a coroflary of the establishment of the single
annual session in 1985, Discussions about constitutional matiers often ied to the adoption o
amangements, which were different from those originally thought of. Some thought it was a usefu
opportunity, as alf reform required the agreement of numerous parties batween parliament
govemnment and the Presiderit of the Republic. A compromise acceplable fo evervbody war
always locked for in order to aveid the initial project from being blocked. Generally, that was grest
to when desiing with fexts which were pui forward by private members and which related &
particular sublects. As far as a probabie refum to the Fourth Republic was concemed, there was ¢
basic difference. Al present there was a majorfty-based system. Previously, small parties in the
sentre could make the difference in supporting or not large parties. | was true that there was ¢
miove away from the founding fathers of the Fifth Republic. Thus the system of fwo sessions fo
three months each was aimed 1 prevent controf of the govemment by the Assembly. With the
single session of nine months, this control henceforth was re-established.

Mr. Everhard VOSS (Germany} mentioned the impossibilly of being able to increase a pudlk
charge on the basis of a private members’ bl or an amendment. He asked who decided whethe
this rule was infringad or not and how that worked iy practics in parfiamentary lifa?

M. Piarre HONTEBEYRIE said if that disposifion disappoirted members # did not fimit them i
their powers as much as they thought. Amendments were sent to the Committee on Finance, It
Chairman decided on admissibilty with regard to Article 40 of the Constitution. Of course, he wa:
assisted in this by a number of staff. As far as private members’ bills were concemed, thera was ¢
first form of fiter within the Bureau of the Assembly. Whether the draft bifl was examined of not, |
might stifl be opposed by the government on the basis of admissibiiity when it came up for debate
At that moment it was the Bursau of the Commitiee on Finance which decidad.

Mr. ibrahimy SALIM {Nigeria) was astonished that there were so many restrictions relating to
examination of motions in France. He wondered whether the govemment alone could reflect the
irderests of e people rather than include the opposition which equally had & rofe to play.

Mr, Figrre HONTEBEYRIE said that it was i the case that there were other means for memben
of parliament to speak. Furthermore, draft members' bils which werg ot debated could stilt &
published and gain publicity. Each week there were two sitiings where there were guestions fo thi
govemment. The procedure relating to committess of inquiry could also salisty certain aspirations
Finalty, control of the gevernment if reinforced by the development of specific inquiries. No mean:
alone was sufficient, but as 2 totality they could aflow scrtiny of the govemment,

Mr, Hans BRATTESTA {Norway} compared the orders of the day of parliamentary origin with th
English tem non-government business. He said that although Norway had 2 strictly gavernmer
ragime, that did not prevent the development of draft private members' bills. This allowed
member to publish at a small cost his opinions, even if they did not reach a happy conclusion 4
terms of procedure. This took up the time of ministers who had to be present in the chamber what
they were being examined. He asked about the practice in France. What rank of minister had &
ke rapresented In the public session.

Mr. Plerre HONTEBEYRIE replied that it was the practice that a member of the governmer
should always be present in the course of a debate. For the most part it was the minister who wa
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fesponsitie for the matier concemed. The government would argue in favour or against the private
members draft bl 1t could propose amendments, The practice was therefore that the
government was always represented and could put forward its opinions when private members’
draft bills were being examined.

Mrs. Adefina SA CARVALHO, President, thanked once again Mr Pierre HONTEBEYRIE for his
communication. She wished fo underfine that it would probably be his last speech as a members
of the Association, because In the course of the following summer he would retire and igave his
duties in the French Parfiament. She emphasised how his confribution to the Association has
aiways been pertinent and rich. he recognised his complete knowtedge of parfiamentary ife and
also of his greal kindness. 1 was with great sadness that she would see him leave. Piene
HONTEBEYRIE had been, untl recently, a member of the Executive Committee of the Association,
and his work as a member of that body had always been extremely appreciated. Nonetheless, in
losing in the near future 2 colleague she knew that she was keeping Pierre HONTEBEYRIE as a
fend. She was convinced that many present woukl share this feeliag.



