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At the present time a debate is taking place in Germany on enhanced rights for parliamentary minorities.

One of the reasons for this debate is that the two large mass parties, the CDU and the SPD, have been holding the reins of government since the last general election in 2005, and the three opposition parties together provide fewer than a third of the Members of the Bundestag. As a result, the Opposition is currently unable to exercise some minority rights for which a certain quorum is required. This applies especially to the right to demand an extraordinary sitting of the Bundestag and the right to have a law examined for constitutionality by the Federal Constitutional Court, a mechanism known as the abstrakte Normenkontrolle, i.e. a review of constitutional norms without reference to a specific case, for which a quorum of a third of all Members is required under the current provisions. Preparations are currently being made for a relaxation of this rule, the intention being that a quarter of all Members will suffice in future.

The debate on enhanced minority rights is also being influenced by developments in the EU and particularly by the Treaty of Lisbon. Following the rejection of the Constitutional Treaty in referendums in two Member States, the Treaty of Lisbon is designed to renew the common contractual foundations of the European Union. Among the provisions of the Treaty of Lisbon are measures to strengthen the rights of national parliaments, which will henceforth play a key role through the mechanism of the subsidiarity review, the purpose of which is to determine whether a matter can be better resolved in the EU framework or by the individual Member States.

To this end national parliaments are to be empowered to bring an action of their own before the European Court of Justice to enforce adherence to the subsidiarity principle. There is agreement in Germany that this right of action should not be made conditional upon the decision of a parliamentary majority. On the contrary, to protect the interests of the minority, it will suffice if a quarter of the Members of the Bundestag call for a subsidiarity action to be brought. If that quorum is obtained, the action will have to be instituted. 

Let me take these current developments as the basis for a few comments about the principles governing the rights of the parliamentary minority in Germany.

Majority principle and minority safeguards

In the German system of parliamentary government, the majority principle and safeguards for the parliamentary minority are inextricably linked. The principle of majority voting ensures that substantive decisions in parliamentary processes are taken by a majority and are then regarded as decisions of the whole parliament, which the minority also respects. The German system, however, is based on the view that real democracy only comes into play when a viable and effective minority or opposition is guaranteed and protected. Only then is the parliamentary majority compelled to deal in parliament, under the public gaze, with the substance of the views put forward by the opposition and to justify its own government policy.

The rights of the parliamentary minority are defined in both the Basic Law of the Federal Republic of Germany and the Rules of Procedure of the German Bundestag. They are formulated in such a way that they can be asserted by either an individual Member, a parliamentary group or a quorum, in other words a certain number of Members acting together. 

Let me begin by citing some examples from the Constitution itself:

Constitutional protection of parliamentary minorities
A particularly important right of parliamentary minorities, which is chiefly used by the opposition of the day to examine, in the public spotlight, alleged abuses on the part of the government and the civil service, is the right of inquiry. It only takes a quarter of the Members of the German Bundestag, for example, to demand the appointment of a committee of inquiry. This contrasts with the situation in many other parliaments, where a majority vote would be needed.

In addition, the Basic Law already lays down that an extraordinary sitting of the Bundestag must be convened if the President of the Federal Republic, the Federal Chancellor or a third of the Members of the Bundestag so request. Although in the latter case the minority is not empowered to determine the agenda for the entire sitting, it can at least insist on treatment of the matter that prompted its request.

Finally, I should point out that a constitutional amendment can only be adopted with the consent of two thirds of the Members of the Bundestag. The purpose of this clause is to guarantee that fundamental decisions relating to the organisation of the state and the life of society are based on the broadest possible consensus. Accordingly, before such parliamentary decisions are made, the opinions of the minority must be taken into account with a view to securing the necessary consensus. 

Minority safeguards established by the Rules of Procedure 

Although the rights of parliamentary minorities are ultimately guaranteed by constitutional provisions, it is in the Rules of Procedure of the German Bundestag that they are systematically defined. They comprise the parliamentary right of initiative, procedural rights, the right to address the House and the instruments of scrutiny, foremost among which is the right to ask questions. Here are some examples: 

Parliamentary initiatives

In contrast to other countries, such as the United States, Germany does not give its individual Members of Parliament the right to initiate legislation. As a matter of principle, bills initiated by the Bundestag must be signed by a parliamentary group or by five per cent of the Members of the Bundestag, which is equivalent to the minimum size of a parliamentary group. If that quorum is achieved, however, the Bundestag must examine the proposal. In this way, three weeks after such a bill has been distributed to all Members, the Opposition can compel the House to put its bill on the plenary agenda and to debate it in the chamber. 

In the case of bills that are normally given three readings in plenary, however, individual Members do have the right to table amendments at second reading, that is to say after the committee stage which is a customary part of our parliamentary process. 

Procedure

In any parliament, the subjects discussed in plenary are the key to the structure of parliamentary business. In Germany the agenda is not determined unilaterally by the majority, far less by the Government, as is the case in some of Europe’s national parliaments. Setting the Bundestag agenda is the task of the Council of Elders, on which all the parliamentary groups are represented. And our Council of Elders must act unanimously. This is, therefore, another point at which compromises have to be negotiated. In practice, the Council of Elders almost always manages to reach a compromise. The alternative, which is only used as a last resort, would be a partisan vote in plenary.

In the parliamentary process many minority safeguards are designed to enable an individual Member or a parliamentary group to table a motion on which the Bundestag is required to take a decision. Such motions may seek to add an item to the agenda or to summon a member of the Federal Government.

The Rules of Procedure also contain provisions enabling part of the House, such as a parliamentary group, to exercise a right of veto in certain circumstances. A late addition to the agenda, for example, may be vetoed. 

Finally, there are rules which stipulate that certain things must be done if a minority so requests. For instance, a minority can demand that a vote be taken by roll call, which means that the vote cast by each participant is registered and is published in the official record of proceedings. In a committee responsible for discussing a legislative bill or other initiative, a minority can demand a public hearing. If a committee does not complete its deliberations within a reasonable time, a minority can require that the matter be reported to and debated by the whole House.

That brings me to other areas of parliamentary business in which major importance attaches to minority safeguards.

The right to speak

The right of Members to address Parliament is constitutionally enshrined and, together with their voting rights, is essential to the exercise of their parliamentary mandate. Parliament, however, is empowered to lay down its own Rules of Procedure and may therefore structure and limit the right to speak. This is another area where ample consideration is given to the special needs of the parliamentary minority. 

This consideration is reflected most clearly in the structure of plenary debates. In practice, the total speaking time to be devoted to an agenda item as agreed by the Council of Elders is distributed among the parliamentary groups on the basis of a formula laid down at the start of the current electoral term. The distribution formula is essentially based on the relative strength of the groups, but the share of speaking time it gives to smaller groups is disproportionately large in relation to the number of their members. In a one-hour debate at the present time, the CDU/CSU and the SPD, the groups forming the governing coalition, are each entitled to 19 minutes, the FDP group is given eight minutes, and the groups of The Left Party and Alliance 90/The Greens have seven minutes each. It should be emphasised that the speaking time granted to the coalition groups normally has to cover speeches by government ministers too. The distribution formula ensures that the Government and the parliamentary majority supporting it cannot hog the floor in plenary debates to the detriment of the Opposition.

The relative strengths of the parliamentary groups are also important when it comes to determining the order of speakers, as is the principle of presenting arguments for and against a motion. Accordingly, the first part of the debate is not devoted exclusively to contributions from the Government and from Members belonging to the coalition parties but is structured in such a way that representatives of the various groups are heard in turn. 
Rights of scrutiny

Scrutiny of the Federal Government is one of the main tasks of the Bundestag. A wide array of instruments is available to Members and parliamentary groups to enable them to perform this scrutinising function. Besides the right to appoint a committee of inquiry, which I mentioned before, the principal powers of the Bundestag in this context are the right to ask questions and the right to obtain information. Many of the instruments of scrutiny are specifically designed as minority rights in order to give the Opposition a fair chance to review the actions of the Government and its parliamentary majority. 

To this end, each Member of the Bundestag may address up to four written questions per month to the Federal Government. Moreover, in the weeks when Parliament is sitting, each Member is also entitled to put a maximum of two questions to the Federal Government for an oral reply during question time. There is no provision for a quota system based on group membership or relative group size for question time. 

In the weeks when the Bundestag is sitting, question time is regularly preceded by a question-and-answer session with members of the Federal Government, which takes place immediately after cabinet meetings. During this session each Member of the Bundestag may put questions to the Federal Government for an immediate oral reply. Precedence is given to questions on the foregoing cabinet meeting, but they may also refer to issues of topical interest. Quotas based on group membership or strength do not apply to these sessions either. 

Other channels through which the Government may be questioned are open to the parliamentary groups or to a number of Members corresponding to the minimum size of a parliamentary group. These channels are known as minor and major interpellations, through which the Federal Government may be required to provide written information on more complex issues. Replies to minor interpellations are provided in written form only, whereas major interpellations are also debated in the Bundestag, which serves not only to uncover factual information but also to initiate a public examination of policies pursued by the government of the day. 

Like major interpellations, debates on matters of topical interest are a special type of debate and an important guarantor of open government. For this reason, a single parliamentary group may demand a debate on a specific issue of topical interest. This debate involves short speeches of up to five minutes’ duration. It is also subject to the distribution formula based on the relative size of the parliamentary groups, so the views and concerns of the Opposition receive adequate consideration in these debates too.

Minority safeguards in the formation and composition of parliamentary bodies 

In the formation and composition of parliamentary bodies too, ample account is taken of the need to safeguard the rights of parliamentary minorities. 

Since the specialised and detailed aspects of parliamentary business, especially in the legislative process, are primarily dealt with in committee, it is also important that the parliamentary minorities receive due consideration in the allocation of seats on committees and the appointment of committee chairpersons. For this reason, the Rules of Procedure stipulate that the members of committees are not selected by majority vote but nominated by the individual parliamentary groups. In this case too, the number of committee members provided by each group is based on its relative strength. 

The same applies to the distribution of chairmanships. This means that each political group in the Bundestag is entitled to provide the chairpersons for a number of committees. As you know, this is done differently in many parliaments. Following the Democrats’ electoral victory in the United States, for example, the chairmanships of all House committees, which had hitherto been held exclusively by Republicans, had to change hands. Such wholesale changes of personnel are unknown in the German parliamentary system. Indeed, there is an unwritten tradition that the committee regarded by many as the most powerful, namely the Budget Committee, is always chaired by a member of the largest opposition group. This is an acknowledgement of the need to exercise parliamentary scrutiny of the Government’s management of the budget.

Finally, the membership of the Council of Elders is also determined on the basis of relative group strengths. And, last but not least, each parliamentary group is represented by at least one Vice-President on the Presidium of the Bundestag, which comprises the President (Speaker) and his deputies. Consequently, plenary sittings chaired by a member of the Opposition are a regular occurrence. 

Conclusion

Following this non-exhaustive review of various rights accorded to parliamentary minorities, I would like to stress that the array of parliamentary powers and opportunities for parliamentary minorities in the Bundestag is extremely wide. On the one hand, this ensures that all views held in Parliament can be clearly voiced.

On the other hand, the numerous minority rights do not unduly delay, let alone cripple, deliberation and decision-making processes or the essential routine tasks of government. It may be that the odd decision takes longer to reach, but equitable involvement of the Opposition in all decision-making processes ultimately guarantees its acceptance of the outcome of those processes. Accordingly, there is scarcely any obstruction; apart from some exceptional situations, the majority and the minority treat each other with due respect. 

In the event of reports or allegations of actual abuses, the right to demand the appointment of committees of inquiry and study commissions gives the Opposition suitable instruments with which it can ensure transparency and obtain information. The deliberations of these bodies always arouse great interest among our mass media.

Democracy as we understand it is more than a procedure designed to obtain parliamentary majority decisions. In our view, minority safeguards must not be confined to situations in which ethnic, national or cultural minorities or any other minority groups within society require protection. Every minority in a parliamentary system must have the means of publicising its alternatives to proposals presented by the governing majority and having those alternatives debated and put to the vote. That occasionally takes more time. Ultimately, however, such delays pay off handsomely in terms of the greater democratic legitimacy of the final decision.
((
Mr Ian HARRIS (Australia) noted that in Australia, as in Germany, the quorum had been reduced from a third to a fifth. This issue had led to debate in Australia, as some people had taken advantage of this reform to cause disturbances.

Mr Ahmed A. ALYAHIA (Saudi Arabia) noted that the procedures existing to protect the rights of minorities within Parliament were in effect in their earliest stages, but he asked what kind of minorities were not represented within Parliament, and could not make their voices heard. How could one help these minorities to access Parliament?

Mrs Jacqueline BIESHEUVEL-VERMEIJDEN (Netherlands) stressed the importance of the points in common between the Bundestag and the Dutch House of Representatives. She then asked if written questions could not be deposited when the Bundestag was sitting, and if the total number of questions that a Member could ask was limited. As for topical issues, since 2004 in the Netherlands, a fifth of Members could ask for an urgent debate. Experience had shown that this possibility had given rise to numerous requests, doubtless too many. How was it in the Bundestag?

Mr Xavier ROQUES (France) indicated that the French National Assembly had copied a rule from the Bundestag relating to the financing of political parties, which foresaw an increase of 10% in these finances in relation to the rule applying to opposition political groups. This provision had caused repercussions after the legislative elections of 2007, when the Socialist Party, an opposition party, had won more seats than in the previous Parliament and had benefited from this fact through such a financial increase.

Dr Ulrich SCHÖLER noted that, on the subject of lowering the quorum, it was worth noting that in Germany, unlike in Australia, a lone parliamentarian could not seek to catch the Speaker’s eye, and that only a political group could intervene in debate, which doubtless limited the scope for disturbance. The current situation in Germany was not usual, because in the past, the majority represented 60% of the seats, as against 40% for the minority, whereas in the grand coalition, the majority represents 70%, as against 30% for the minority, the three other parties represented in the Bundestag having each between 8 and 10%. Only those parties gaining more than 5% of the vote could enter the Bundestag: this threshold could be judged too high or too low, according to different points of view. In any case, it avoided a purely bipolar system. It was not for Parliament itself to act to make minorities its members.

He then replied that each parliamentarian could ask up to four written questions a month, as well as two oral questions, the Government being required to reply. Urgent debates were rarely susceptible to abuse; their opportuneness was debated in the Council of Elders, and generally consensus intervened.

Mr Marc BOSC (Canada) asked if the roll-call vote, which could be obtained by the minority in the Bundestag, was often requested.

Mr Edwin BELLEN (Philippines) wanted to know if the Government was allowed not to provide all of the information requested by the Opposition, and if, in this case, the opposition could take legal action.

Mrs Stavroula VASSILOUNI (Greece) noted that in Greece, every Member could present a bill, but that in practice it was very rare that one would be adopted. How was it in Germany?  Did it often happen that texts proposed by Members were adopted as laws?

Dr Ulrich SCHÖLER replied that unlike in the Greek Parliament, a Member could not propose a bill, only a political group being able to do this. If members from different political groups wanted to present a bill collectively, they had to represent at least 5% of the Members of the Bundestag in order to do so.

Mrs Stavroula VASSILOUNI (Greece) asked if these bills were debated in the plenary and, in any case, adopted.

Dr Ulrich SCHÖLER replied that every legislative proposal was dealt with. He then indicated that replies from the Government to questions from parliamentarians were sometimes very succinct; when the Government did not wish to reply, it invoked issues of secrecy and confidentiality. On a regular basis, this subject was raised within the Council of Elders, who sometimes decided to send a letter to the minister concerned to remind him of the duties of the executive power. A political group had already brought an issue of this kind before the Constitutional Court, but the court had not yet reached its judgement. Finally, he indicated that only a political group could ask for a roll-call vote.

