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Members of a legislature take oath or make affirmation before the designated authority before they take their seats in the House.  This is a solemn ceremony in which the newly elected members swear that they will bear true faith and allegiance to the constitution and uphold the sovereignty and integrity of the country and faithfully discharge the duty of a Member.  The form of oath may vary, but the substance remains more or less the same in all Parliaments.  The Constitution or a statute provides for oath or affirmation and prescribes the form thereof.  It also designates the authority before whom the Members can take oath.  The Constitution or law provides penalty too for taking the seat without taking oath or making affirmation.  The Parliamentary Practices by Erskine May says that any Member of the House of Commons who votes or sits during any debate without having taken oath is subject to penalty and his seat is also vacated.  The Constitution of India also provides for penalty of Rs. 500/- each day for sitting or voting before taking oath.  But it does not provide for the vacation of seat of the Member who does so.


In India after a general election when the House meets, the first two days are devoted to oath taking.  The third day speaker is elected and the next day the President addresses both Houses assembled together.  Under Article 99 of the Constitution of India, the authority before whom the Members have to take oath is the President or a person appointed by him for the purpose of administering oath.  This Article does not specify the place where oath can be taken.  However, traditionally Members take oath in the Chamber of the House of the People.


The issue which arises out of this practice is whether the two days' sittings for oath taking can be treated as sittings of the House.


Under the Article of the Constitution quoted above the President can himself administer oath.  If the President himself administers oath, he will do it only in the Presidents' House where the Prime Minister and his Council of Ministers are administered oath.  The Members are administered oath in the President's House it cannot certainly be treated as a sitting of the House of the People.  Since the Constitution does not specify any place for oath taking the President can select any place for this purpose.  If any such place is chosen and the oath is administered there, it cannot be treated as a sitting of the House.  So, merely because the newly elected Members assemble in the Chamber of the House of the People, the oath-taking cannot be treated as a sitting of the House.  But, in the Indian Parliament the first two sittings where the oath is taken are treated as sittings of the House.


Under the Rules of Procedure of the House a sitting of the House is duly constituted when it is presided over by the Speaker or any other person authorised to sit under the Rules or the Constitution.  The Constitution of India clearly says that Members take oath before the President or a person appointed by him for the purpose of administering oath.  He does not and cannot perform any other function except administering oath.  The House meets to transact business.  It cannot meet for any other purpose.  However, in the Indian Parliament the person appointed to administer oath is also vested with the functions of the Speaker in the absence of a duly elected Speaker under another provision of the Constitution.  Thus, it may be said that the House during the oath taking is presided over by a person authorised by the Constitution and in that sense it can be called a valid sitting of the House.  But, the question arises whether oath-taking is a business of the House.  Taking oath is a constitutional duty of a Member and administering it is the function of the President.  It cannot therefore be a business of the House.  So, if it is not a business of the House, there cannot be a sitting of the House.  A House sitting and doing something which is not its business is alien to the concept of a valid sitting of a legislature.  From the above analysis of the law it becomes clear that oath-taking cannot be treated as a business of the House.


This question is important in the Indian context because under the Indian Constitution the duration of the House of the People is five years which is counted from the date appointed for its first meeting.  So, the first meeting assumes importance.  Is the first day the one when oath-taking begins or the day when the Speaker is elected on completion of the oath-taking?  Yet another problem arises here.  Article 87 of the Indian Constitution says that at the commencement of each session after each General Election the President shall address both Houses assembled together.  This provision shows that the session can begin only with the President's Address or in other words no business can take place before the President addresses the House.  In India the election of the Speaker takes place before the President addresses the Houses.  Election of Speaker is a business of the House and therefore the House has to meet before the 'commencement' to transact this business.


So, the issue is whether the sitting for oath taking can be treated as a sitting of the House and therefore the first sitting of the House or whether the day the Speaker is elected can be called the first sitting of the House as that is when the first business is transacted or whether the day when the President addresses the Houses can be called the first sitting of the House as the Constitution calls it the “commencement” of the session.


This issue was raised by the Secretariat of the House of the People at the time of the constitution of the new House after the recent election in India.  The Ministry of Law and the Attorney General of India have taken the traditional stand that oath-taking is a sitting of the House.  But their opinions have not settled this issue.  This issue is not one which has the potential for creating any constitutional crises.  Nevertheless, it is felt that it raises some interesting points which can engage our attention.”
((
Mr Bhim CHARAN ROY (Bangladesh) suggested oath-taking away from the Chamber in order to avoid the problem of who should preside over the sitting. In the Bangladeshi Parliament, the oath room was within the precincts, but away from the Chamber.
Mr Baye Niass CISSÉ (Senegal) asked about the legal consequences of a member failing to honour the terms of his oath, and what these terms were, as stated in the Constitution or elsewhere.
Mr Raja Muhammad AMIN (Pakistan) said that in his country, the problem of who presided was solved by keeping the previous Speaker of the House in place until the oath had been taken by all members.
Mrs Fatou Banel SOW GUEYE (Senegal) said that in her country there was no requirement for Members to take an oath, and reiterated Mr Cisse’s questions.
Mrs Doris Katai Katebe MWINGA (Zambia) explained that in her country, the election of the Speaker preceded oath-taking by Members of Parliament, so that the Speaker could preside. She suggested that an amendment to the Indian constitution might be necessary.
Mr Marc BOSC (Canada) said that in his country, Members could not enter the Chamber until they had taken the oath, administered by the clerks, over a period of weeks preceding the opening of Parliament, when the sitting was deemed to have begun.
Mr Abdelhamid Badis BELKAS (Algeria) asked if there was a Constitutional Council in India.
Mr Alphonse K. NOMBRÉ (Burkina Faso) said that, as in Senegal, there was no oath-taking in his country. He asked if there was any means of validating the mandate other than oath-taking.
Mr Ibrahim MOHAMED IBRAHIM (Sudan) said that in his country, the oldest Member presided over the first sitting, at which oath-taking and the election of the Speaker took place.
Mr David NATZLER (United Kingdom) feared that the Westminster system was to blame for the Indian situation. In his country, a small number of Members refused to take the oath and therefore could not sit. It was a statutory obligation that the oath-taking took place in the House, presided over by the Speaker. The oath-taking was definitely considered as a sitting of the House. He expected that the date of the first meeting of a Parliament (as specified in the Bill of Rights 1689) in India would be defined in the proclamation of dissolution, and might be a different date from that of the first sitting.
Mr Zingile DINGANI (South Africa) described the South African system of oath-taking, under which there was also an option to make an act of affirmation.
Mr Christoph LANZ (Switzerland) said that in his country it would be unimaginable for any state authority other than the Parliament itself to administer the oath, which was a symbolic act rather than a legal one, administered to all of the members en bloc.
Mr P.D.T. ACHARY (India) replied to the comments made. He was fascinated by Mr Natzler’s distinction between meetings and sittings. Unfortunately, in the Indian constitution, the two terms were used interchangeably. In India, the oath-taking was an obligation, not a formality. The President in India was a part of Parliament, and it was on this basis that he administered the oath. Unfortunately, in India unlike in Canada, the clerk was not allowed to administer the oath; his role was merely to stand and sit each time a Member was called. The content of the oath was provided for in the Constitution, and required Members to express faith in the Constitution, the integrity of the nation and the law, and to faithfully discharge his duties. It was not clear what consequences there would be if the oath was violated.
